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SUBJECT: Releasing Identities of Potentially Responsible.’
: Parties in Response to FO?Z;fequests

FROM: Gene A. Lucero, Director }% LJ4£Q§«1:

Office of wWaste Programs Enforcemen

Kirk F. Sniff
Bseociate Enforcement Counsel Waste
Dffice of Enforcement and Compli¥nce Monitoring

TO: Directors, Waste Management Division, Regions I, V
) Director, Office of Emergency & Remedial Response, Reginn II
Director, Hazarcdous Waste Management Division, Region ITI
Directors, Air & Waste Management Division,
Regions 1V, VI, VII, VIII
Director, Toxics & Waste Management Division, Region IX
_ Director, Alr & Waste Division, Region X
. Regional Counsels - Regions I - X ’

PURPOSE -

. This memorandum States the p011"" of EPA for responiing to
reguests under the Freedom of Information Act (FOIA) for the
names of potentially responsible parties (PRPs}) at CERCLA sites.

I1. BACKGROUND

On March 30, 1983, EPA issued guidance on releasing the
identities -of potentzally responsible parties under CERCLA.
---This guidance provided for case-by-case review and d:scretlonavy
disclosure of the identities of PRPs in certain limited circum-
stances. In general, before the March 30 guidance, EPA did not.
release the names of PRPs 1in response to FOIA requests.

On June 28, 1983, the Federal District Court for the
District of Columbia decided in Cohen v. EPA that EPA had not
met its burden of establishing that cisclosing the identities
of PRPs would harm the Agency's enforcement efforts, The case
involved EPA's decision teo withhold the identities of potentially
responsible parties as provided by FOIA exemptions under 5
U.s8.C. §§532(>)71a), 71Cy, and 5. .

The court granted the plaintiff's moticen for summary
judgment on finding that: :
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1. F2r Exempuicon 70s) -~ notice letters ars investizatary
records ccmpiled.fo: law enforcement purpeoses, bus EPn did not
estau_;sh that disclosure ¢f the notizce letters would =arm the
‘investigatich;

L o R2agfeT Exemgricn 7(€) -~ the identities of the PRPs
Wwhelrecéived rotice lewters does not £33l into the categsory of
a protected privacy interest; and

. Y
R I

.34 For Exemption 5 -- notice letters are nce predecisicnal
documents. ’
III. POLICY

[N -n - -
As a result ¢f the Croren decision and the Acmind

igtrator's
pOlle cf concducting bus:iness in a more open aimosphere, and
in lizht of the resource demencs Involved in case-ny-case ,
rezview Cf the names of nctice lettar recipients’, the Maron 30,
1283, ante nas been reevealustel: " Tne new guidsnge iz st

1. In response - a FOIA recuest, EPA will releasz ths
nameés < FRfg wns have recelvel notice letters adaut & CERILL site,

2. &0 oexcepticn. to the policy cf disclosing the names of
PEPs wnd recteived rotice letters may 2e made only when PR
determ.nes tnat discleosure ¢f & particular name will cauvsae su-h
interfe*eﬁ-e.wi:h an ongolng enfinrcement procéedin; that .
discretionary Zisclosure is clearly unwarranted. 1f ®p: cdecifzs
to wlthu_l: the name ¢f a PRP wno recelved a notice latrer, EZPA
must Support the conclusicn-that 6isclosure will cause sunstantial
harm to tne liw enfizrcermens ;r::eeﬁ;wg in wrilsins wiilh ¢oncurrencze
by the Regionzl Counsel. The written &oCumentatisn miy nRot '
consist of gensrzl statements; it must include the particuler
facts re1at1n; to> the specific PRP and site tna* l22 to-the

conclusisn to withholid.

3. The names cf parties who have not yet received notice
letters may be pre”eﬂ151onal and therefore exempt from disclosure
under ZIxemption S ¢of the FOIA. These names also may be exempt as
investigatory records under Exemption 7(A). However, in its
discretion EPA may release this material, ‘

-

4. Although EPA usually will release the names of PRPs
only ¥n response to FQOILA reguests, the Agency may elect to
release the information on ltS own initiative in approp*zate-
c;rcumstanhe . _ ) -

5. Disclesure of the names of PRPs and the names of sites
does not constitute a waiver of EPA's right to withhold other
information cdevelecped for an enforcement action that EPA determines
is exempt from discicsure. Even if informztion is exempt from
d;s:l-sa*e under Ixemgtion 2, %, or 7 of FOIA, EFA has discreticr
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to release the information; however, EP2 may exercise its discret
to release the information only after the appropriate Regional Co
reviews the information to ensure that disclosure will not interf
with an enforcement action.

IV. PROCEDURES TO IMPLEMENT POLICY

EPA Headguarters or a Regional Office should follow the
procedure below to respond to a FGIA request for the names c>*c
PRPs or ctheér information aobout & CIRILA site.

1. Quality assure the list of PRPs regularly and particular
before sending notice letters to PRPs for a site, Perform an
in depth guality assurance of PRP? lists every 6 months. Headgu
will hold Recionel Offices acccuntable f2r 1nadeguate Qu llt
assurance oI PR? iniormatiorn,

2. Immediately notify Headguarters whenever a Reglionz!l
fiice decides, 1n aczcordance with tne Z:zoidance in Ite=m 1T71.2
abcve, that cdisclosing the name of a PRF will cause substancial
harm to an enforcemen: effort, Regional Offices alsc shauld
notify HBeadguarters if withholding @ name is no ionjer reguired,

3. If additvional iniormation 1s refus2sted abdout a PRP or
a site, consulitr witn the Regjionel Counsel £o5r a4 decision on
whether disclosure will interfere with enfnrcement at the sizz,

4. Submit the list ¢f names, or names and infsrmation, 2

the requs=ster with & brief explanatt of how ZP3 Zefines PRP

i
for purpsses of sending ndotlizez letiar

f
s.
5. Include with the list 0f names the fcllowing disclaimer:

This list represents EPA's r.ellr‘.lna"y findings on
tne identities cf potentially responsinle parties,
EPA mazkes no assertions that parties on this list
are liaonle for any hazard or contamination at any
CERCLA site.- -

6. Use the term "potentially responsible party" in
responses to FOIA reguests if none of the parties named in a
notice letter has been found liable by a court.

V. FIRST RESPONSE TO FOIa REQUESTS

Ten working days after the date of this policy, Headguarters
will respond to the current dacklog of reguests for all PRP names
with the guality assured lisct.

Any Regional Office that intends to withhold any PRP names,
as provided by Item I11,2 above, must have completed the reguired
documentation and notified Headguarters before the FOIA response
date. I{ you have any zuestions about this pelicy, contact
Susan Cary Watkins (FTS 382-2032).
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